
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 
 
STATE OF OKLAHOMA, et al., ) 
      ) 
   Plaintiffs  ) 
      ) 
      ) 
vs.      ) Case No. 4:05-cv-00329-GKF-PJC 
      ) 
      ) 
TYSON FOODS, INC., et al.  ) 
      ) 
   Defendants  ) 
 
 

DEFENDANTS’ JOINT REPLY IN SUPPORT OF  
DEFENDANTS’ MOTION IN LIMINE TO EXCLUDE  

ANY REFERENCE TO NEWSPAPER ADVERTISEMENTS [DKT.  #2432] 

Defendants jointly offer the following as their Reply in support of their Motion In 

Limine Regarding any Reference To Newspaper Advertisements (Dkt # 2432) and in 

response to State of Oklahoma’s Response To Defendants’ Joint Motion In Limine 

Regarding Any Reference To Newspaper Advertisements (Dkt #2475). 

DISCUSSION 

The Attorney General of Oklahoma and several defendants in the current lawsuit 

engaged in private mediation before the filing of this lawsuit.  Following said mediation, 

the Attorney General, as a representative of the people of Oklahoma, made public 

statements accusing the defendants of failing to negotiate in good faith.  Plaintiffs allege 

that because the ads were placed after the failed mediation, that said ads should not be 

considered an attempt at settlement.  (Pltf.’s Rspns. at 2).  Though a lawsuit had not been 
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filed at the time of the ads, the State of Oklahoma had made it clear after the fruitless 

mediation that its intent was to file suit against various poultry industry companies with 

ties to the Illinois River Watershed (“IRW”). 

Federal Rule of Evidence 408 exists to protect two public policies which are 

identified in the Advisory Committee Notes.  The Notes state, “exclusion [of evidence of 

settlement] may be based upon two grounds.  (1) The evidence is irrelevant, since the 

offer may be motivated by a desire for peace rather than from any concession of 

weakness of position….[and] (2) A more consistently impressive ground is promotion of 

the public policy favoring the compromise and settlement of disputes.”  Rule 408 Fed. R. 

Evid., Advisory Committee Note, 1972 Proposed Rules, 28 U.S.C.A. Rule 408 (West 

2001).   

In their response to Defendants’ motion, Plaintiff asserts that Defendants’ “public 

relations campaign” does not implicate Federal Rule of Evidence 408.  (Pltf.’s Rspns. at 

2).  Specifically, Plaintiff claims that the advertisements were not settlement negotiations, 

but were public statements “designed to influence public opinion regarding the issues in 

this lawsuit.”  (Pltf.’s Rspns. at 3).  Such is not the case.  In response to the Attorney 

General’s numerous public statements regarding Defendants’ actions at the private 

mediation, Defendants placed ads in two Oklahoma newspapers which detailed proposals 

provided to the Attorney General.  These proposals, if accepted by the Attorney General, 

would negate the need for the Attorney General to bring suit against the poultry industry 

companies.   
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Plaintiff further places too much emphasis on the word voluntary which is present 

in one of the two newspaper ads.  Plaintiff states that Holmes v. Marriott Corp., 831 F. 

Supp. 691 (S.D. Iowa 1993) is applicable, asserting that an unconditional or voluntary 

offer was not an offer in compromise.  Such an assertion fails.  While it is true that 

Defendant’s newspaper ads did not specifically state the Plaintiff’s assertions made 

during settlement negotiations, the text of the ads noted that the poultry industry 

companies listed had been in contact with the Attorney General.  For example, the Daily 

Oklahoman newspaper ad from September 10, 2004 clearly states “we have been 

working with the State of Oklahoma” in an effort to address the claims made before the 

lawsuit had been filed.  The ad goes on to state that the proposal outlined in the ad had 

been delivered to the Attorney General.  It is clear the ad placed in the Daily Oklahoman 

was an attempt to outline the proposal the Defendants had made to the Attorney General.  

 Furthermore, the December 5, 2004 ad placed in the Tulsa World contains a 

general description of nutrient condition in the Illinois River Watershed.  The text of the 

ad makes no admissions of liability or the need for action.  It does however state that “a 

good deal of concern has been raised about the effect of excess nutrients on the land and 

waters of Eastern Oklahoma.”  In response to the statement, which clearly alludes to the 

allegations by the Attorney General that would eventually lead to the filing of the current 

lawsuit months later, the ad states the Defendants “have recently proposed an extensive 

plan to address poultry related nutrient management.”  While it is true that the ad does 

not clearly state that the proposal by the Defendants was an attempt to avoid litigation, 
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the proposal was clearly made in response to governmental allegations of excess nutrients 

in the Illinois River Watershed. 

 Next, Plaintiffs assert that if the ads are not considered an attempt to compromise 

or conduct settlement in a compromise negotiation, then Defendants’ relevance and 

Federal Rule of Evidence 403 argument must fail.  (Pltf.’s Rspns. at 4).  Such is not the 

case.  Rule 403 states “Although relevant, evidence may be excluded if its probative 

value is substantially outweighed by the danger of unfair prejudice, confusion of the 

issues, or misleading the jury . . . “.  If the Court finds that the ads were not statements 

made in furtherance of settlement negotiations, said ads are still prejudicial and should be 

excluded.  Nothing in either ad is an admission of liability on behalf of any Defendant.  

Both ads state that there have been allegations or “a good deal of concern” regarding 

excess nutrients in the IRW, and state that the poultry industry has proposed steps to 

improve the water quality of the IRW.  However, nothing in the ads should be viewed as 

an admission that any alleged excess nutrients are the fault of the poultry industry. 

In a mere footnote, Plaintiffs alleged that any prejudice to Cal-Maine, who was not 

a part of the placement of the ads, could be cured with a simple jury instruction.  (Pltf.’s 

Rspns. at 5).  Even before litigation began in this matter, Plaintiffs have made their 

allegations against the Defendants as a whole, and completely failed to delineate between 

which Defendants were responsible for specific harm and specific locations in the Illinois 

Watershed.  For Plaintiff to now attempt to label the ads as admissions by all defendants, 

save for one defendant, would only confuse the jury.  If the ads are admitted into 

evidence, any prospective juror would be forced to weigh alleged admissions by some 
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parties against the lack of an admission of the same acts by another.  Common sense 

would dictate that when six defendants are being accused of the same harm, asking the 

jury to disregard the same evidence against one defendant would be impossible, and at 

the least, prejudicial and confusing. 

 Plaintiffs further attempt to pigeon hole Defendants’ position stating that Western 

District Local Rule 16.2(i) is controlling.  (Pltf.’s Rspns. at 3).  Rule 16.2(i) specifically 

deals with communications conducted in settlement conferences, but, as Defendants 

stated in their Motion in Limine, the policy behind Rule 16.2(i) persuasive as it reinforces 

Rule 408’s prohibition of the use of settlement statements in general to prove liability. 

 Because the ads in the Daily Oklahoman and Tulsa World were done in response 

to claims of excess nutrients, and merely inform the public of proposals sent by the 

Defendants to the Attorney General, as representative of the people of Oklahoma, said 

ads are clearly “statements made in compromise negotiations regarding the claim.”  

Fed.R.Evid. 402(a)(2), and should be excluded at trial. 

Finally, Plaintiffs assert that the ads are the Defendants’ own statements, offered 

against the Defendants, and thus are not hearsay under Fed.R.Evid. 801(d)(2)(A).  

Plaintiffs further claim that the such statements “need not admit liability or otherwise 

concede liability or otherwise concede or confess an issue to fall within the scope of non-

hearsay under Rule 801(d)(2)(A).”  (Pltf.’s Rspns. at 5).  Plaintiffs allege that 

“admissibility is grounded “on a kind of estoppel or waiver theory,” that a party should 

be entitled to rely on his opponent’s statements”.  (Pltf.’s Rspns. at 5).  The statements 

made in the ads do not admit liability, however, if the ads are introduced into evidence, 
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the jury will likely see the Defendant’s proposals as an admission of liability, further 

necessitating the application of Rule 408’s exclusion of settlement negotiations. 

CONCLUSION 

 For the Foregoing reason, Defendant’s Joint Motion in Limine Regarding Any 

Reference to Newspaper Advertisements (Dkt. #2432) should be granted. 

              Respectfully submitted, 

 

 s/ Gregory A. Mueggenborg                                 
Robert P. Redemann, Esq., OBA #7454 
Gregory A. Mueggenborg, Esq. OBA # 21760 
PERRINE, MCGIVERN, REDEMANN, REID, 
   BERRY & TAYLOR, P.L.L.C. 
P.O. Box 1710 
Tulsa, OK  74101-1710 
Telephone: (918) 382-1400 
Facsimile: (918) 382-1499 
Email: rredemann@pmrlaw.net  
 gmueggennborg@pmrlaw.net   
 
Robert E. Sanders, Esq. 
E. Stephen Williams, Esq. 
YOUNGWILLIAMS P.A. 
P.O. Box 23059 
Jackson, MS  39225-3059 
Telephone: (601) 948-6100 
Facsimile: (601) 355-6136 
Email: rsanders@youngwilliams.com  
 swilliam@youngwilliams.com  
 
ATTORNEYS FOR DEFENDANTS, 
CAL-MAINE FARMS, INC. AND 
CAL-MAINE FOODS, INC. 
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CERTIFICATE OF SERVICE 
 

I certify that on the 4th day of September 2009, I electronically transmitted the 
attached document to the Clerk of Court using the ECF System for filing and transmittal 
of a Notice of Electronic Filing to the following ECF registrants: 

Texas Association of Dairymen     richard.mullins@mcafeetaft.com  
 
Texas Cattle Feeders Association     richard.mullins@mcafeetaft.com  
 
Texas Farm Bureau     richard.mullins@mcafeetaft.com  
 
Texas Pork Producers Association     richard.mullins@mcafeetaft.com  
 
A Michelle Campney     campneym@wwhwlaw.com, steelmana@wwhwlaw.com  
 
Adam Joseph Siegel     ajsiegel@hhlaw.com  
 
Angela Diane Cotner     AngelaCotnerEsq@yahoo.com  
 
Archer Scott McDaniel     smcdaniel@mhla-law.com, jwaller@mhla-law.com  
 
Barry Greg Reynolds     reynolds@titushillis.com, brandy@titushillis.com  
 
Bruce Jones     bjones@faegre.com, dybarra@faegre.com, eolson@faegre.com  
 
Bruce Wayne Freeman     bfreeman@cwlaw.com, astall@cwlaw.com  
 
Charles Livingston Moulton     Charles.Moulton@arkansasag.gov, 
Kendra.Jones@arkansasag.gov  
 
Christopher Harold Dolan     cdolan@faegre.com, cbrennan@faegre.com  
 
Colin C Deihl     cdeihl@faegre.com, jsullivan@faegre.com  
 
Colin Hampton Tucker     chtucker@rhodesokla.com, scottom@rhodesokla.com  
 
Craig A Mirkes     cmirkes@mhla-law.com, jwaller@mhla-law.com  
 
Dale Kenyon Williams , Jr     kwilliams@hallestill.com, jspring@hallestill.com  
 
Dara D Mann     dmann@mckennalong.com, jrock@faegre.com  
 
David Charles Senger     david@cgmlawok.com, crystal@cgmlawok.com  
 
David Edward Choate     dchoate@fec.net, brendab@fec.net  
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David Phillip Page     dpage@riggsabney.com, skinnett@riggsabney.com  
 
Delmar R Ehrich     dehrich@faegre.com, dherber@faegre.com, qsperrazza@faegre.com  
 
Derek Stewart Allan Lawrence     hm@holdenoklahoma.com  
 
Dorothy Sharon Gentry     sgentry@riggsabney.com, jzielinski@riggsabney.com  
 
Douglas L Boyd     dboyd31244@aol.com  
 
Duane L Berlin     dberlin@levberlin.com, blyon@levberlin.com  
 
Dustin R Darst     dustin.darst@kutakrock.com  
 
Earl Buddy Chadick     bchadick@bassettlawfirm.com, nmcgill@bassettlawfirm.com  
 
Edwin Stephen Williams     steve.williams@youngwilliams.com  
 
Elizabeth C Ward     lward@motleyrice.com  
 
Elizabeth Claire Xidis     cxidis@motleyrice.com, mjaromin@motleyrice.com  
 
Erik J Ives     eives@sidley.com  
 
Erin Walker Thompson     Erin.Thompson@kutakrock.com  
 
Fidelma L Fitzpatrick     ffitzpatrick@motleyrice.com  
 
Frank M Evans , III     fevans@lathropgage.com  
 
Frederick C Baker     fbaker@motleyrice.com, fhmorgan@motleyrice.com, 
mcarr@motleyrice.com  
 
Gary S Chilton     gchilton@holladaychilton.com  
 
Gary Vincent Weeks     gweeks@bassettlawfirm.com  
 
George W Owens     gwo@owenslawfirmpc.com, ka@owenslawfirmpc.com  
 
Gordon D Todd     gtodd@sidley.com  
 
Ingrid L Moll     imoll@motleyrice.com  
 
J Ron Wright     ron@wsfw-ok.com  
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James Martin Graves     jgraves@bassettlawfirm.com  
 
James Randall Miller (Terminated)     rmiller@millerlawtulsa.com, 
clagrone@millerlawtulsa.com, sgarrison@millerlawtulsa.com  
 
James Taylor Banks     jtbanks@hhlaw.com  
 
Jay Thomas Jorgensen     jjorgensen@sidley.com, lsenior@sidley.com  
 
Jennifer Faith Sherrill     jfs@federmanlaw.com, law@federmanlaw.com, 
ngb@federmanlaw.com  
 
Jennifer Stockton Griffin     jgriffin@lathropgage.com, cshoemaker@lathropgage.com  
 
Jessica Eileen Rainey     jrainey@titushillis.com, brandy@titushillis.com, 
dgaddy@titushillis.com  
 
Jim DePriest     jim.depriest@arkansasag.gov  
 
Jo Nan Allen     jonanallen@yahoo.com, bacaviola@yahoo.com  
 
John Brian DesBarres     mrjbdb@msn.com  
 
John David Russell     jrussell@fellerssnider.com, sortega@fellerssnider.com, 
tudstuen@fellerssnider.com  
 
John H Tucker     jtuckercourts@rhodesokla.com, gbarber@rhodesokla.com, 
lwhite@rhodesokla.com  
 
John R Elrod     jelrod@cwlaw.com, vmorgan@cwlaw.com  
 
John Stephen Neas     steve_neas@yahoo.com  
 
KC Dupps Tucker     kctucker@bassettlawfirm.com  
 
Kelly S Hunter Burch     kelly_burch@oag.state.ok.us, fc_docket@oag.state.ok.us, 
jean_burnett@oag.state.ok.us  
 
Kenneth Edward Wagner     kwagner@lswsl.com, sshanks@lswsl.com  
 
Kerry R Lewis     klewiscourts@rhodesokla.com, mnave@rhodesokla.com  
 
Krisann C. Kleibacker Lee     kklee@faegre.com, mlokken@faegre.com  
 
L Bryan Burns     bryan.burns@tyson.com  
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LeAnne Turner Burnett     burnettl@crowedunlevy.com, ecf@crowedunlevy.com, 
zaloudic@crowedunlevy.com  
 
Leslie Jane Southerland (Terminated)     ljsoutherlandcourts@rhodesokla.com, 
mnave@rhodesokla.com  
 
Linda C Martin     lmartin@dsda.com, mschooling@dsda.com  
 
Lloyd E Cole , Jr     colelaw@windstream.net, gloriaeubanks@windstream.net, 
melissa_colelaw@windstream.net  
 
Louis Werner Bullock     lbullock@bullock-blakemore.com, bdejong@bullock-blakemore.com, 
nhodge@bullock-blakemore.com  
 
Mackenzie Lea Hamilton Jessie     maci.tbakerlaw@sbcglobal.net, macijessie@yahoo.com, 
tbakerlaw@sbcglobal.net  
 
Marcus N Ratcliff     mratcliff@lswsl.com, sshanks@lswsl.com  
 
Mark D Hopson     mhopson@sidley.com  
 
Mark Richard Mullins     richard.mullins@mcafeetaft.com, allison.mack@mcafeetaft.com  
 
Melissa Carol Collins     mcollins@faegre.com, gapt@faegre.com  
 
Melvin David Riggs     driggs@riggsabney.com, jsummerlin@riggsabney.com  
 
Mia Vahlberg     mvahlberg@gablelaw.com, chayes@gablelaw.com, courtfiling@gablelaw.com  
 
Michael D Graves     mgraves@hallestill.com, jspring@hallestill.com  
 
Michael G Rousseau     mrousseau@motleyrice.com  
 
Michael Lee Carr     hm@holdenoklahoma.com, MikeCarr@HoldenOklahoma.com  
 
Michael R. Bond     michael.bond@kutakrock.com, sue.arens@kutakrock.com  
 
Michael Todd Hembree     hembreelaw1@aol.com, gwendy37@yahoo.com  
 
Nicole Marie Longwell     nlongwell@mhla-law.com, lvictor@mhla-law.com  
 
Nikaa Baugh Jordan     njordan@lightfootlaw.com  
 
P Joshua Wisley     jwisley@cwlaw.com  
 
Patrick Michael Ryan     pryan@ryanwhaley.com, amcpherson@ryanwhaley.com, 
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jmickle@ryanwhaley.com  
 
Paula M Buchwald     pbuchwald@ryanwhaley.com, dmaple@ryanwhaley.com  
 
Philip D Hixon     phixon@mhla-law.com  
 
Randall Eugene Rose     rer@owenslawfirmpc.com, ka@owenslawfirmpc.com  
 
Raymond Thomas Lay     rtl@kiralaw.com, dianna@kiralaw.com  
 
Reuben Davis     reuben.davis@mcafeetaft.com, lisa.vann@mcafeetaft.com  
 
Richard C Ford     fordr@crowedunlevy.com, ECFT@crowedunlevy.com, 
kenneyj@crowedunlevy.com  
 
Richard T Garren     rgarren@riggsabney.com, dellis@riggsabney.com  
 
Robert Allen Nance     rnance@riggsabney.com, jzielinski@riggsabney.com  
 
Robert E Sanders     rsanders@youngwilliams.com  
 
Robert Murray Blakemore     bblakemore@bullock-blakemore.com, bdejong@bullock-
blakemore.com, nhodge@bullock-blakemore.com  
 
Robert Park Medearis , Jr     medearislawfirm@sbcglobal.net  
 
Robert Paul Redemann     rredemann@pmrlaw.net, psmith@pmrlaw.net  
 
Robert W George     robert.george@tyson.com, amanda.burcham@tyson.com, 
carol.ross@tyson.com  
 
Robin S Conrad     rconrad@uschamber.com  
 
Ronnie Jack Freeman     jfreeman@grahamfreeman.com  
 
Sharon K Weaver     sweaver@riggsabney.com, sdewald@riggsabney.com  
 
Sherry P Bartley     sbartley@mwlaw.com, jdavis@mwlaw.com  
 
Stephen L Jantzen     sjantzen@ryanwhaley.com, dmaple@ryanwhaley.com, 
jlee@ryanwhaley.com, mkeplinger@ryanwhaley.com  
 
Terry Wayen West     terry@thewestlawfirm.com  
 
Theresa Noble Hill     thillcourts@rhodesokla.com, mnave@rhodesokla.com  
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Thomas Janer     SCMJ@sbcglobal.net  
 
Thomas James McGeady     tjmcgeady@loganlowry.com  
 
Tim Keith Baker     tbakerlaw@sbcglobal.net  
 
Timothy K Webster     twebster@sidley.com, jwedeking@sidley.com  
 
Todd P Walker     twalker@faegre.com, bcouzart@faegre.com, lcarnahan@faegre.com  
 
Tony Michael Graham     tgraham@grahamfreeman.com  
 
Vicki Bronson     vbronson@cwlaw.com, lphillips@cwlaw.com  
 
Vincent O Chadick     vchadick@bassettlawfirm.com  
 
W A Drew Edmondson     fc_docket@oag.state.ok.us, drew_edmondson@oag.state.ok.us, 
suzy_thrash@oag.state.ok.us.  
 
William A Waddell , Jr     waddell@fec.net  
 
William Bernard Federman     wbf@federmanlaw.com, law@federmanlaw.com, 
ngb@federmanlaw.com  
 
William Francis Smith     bsmith@grahamfreeman.com  
 
William H Narwold     bnarwold@motleyrice.com, imoll@motleyrice.com  
 
William S Cox , III     wcox@lightfootlaw.com  
 
Woody Bassett     wbassett@bassettlawfirm.com  
 
4:05-cv-329 Notice has not been electronically mailed to:  
 
John E. and Virginia W. Adair Family Trust 
RT 2 BOX 1160 
STILWELL, OK 74960 
 
C Miles Tolbert  
Secretary of the Environment 
State of Oklahoma 
3800 NORTH CLASSEN 
OKLAHOMA CITY, OK 73118 
 
Cary Silverman  
Shook Hardy & Bacon LLP (Washington DC) 
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600 14TH ST NW STE 800 
WASHINGTON, DC 20005-2004 
 
Cherrie House 
P O BOX 1097 
STILWELL, OK 74960 
 
David Gregory Brown  
Lathrop & Gage LC (Jefferson City) 
314 E HIGH ST 
JEFFERSON CITY, MO 65101 
 
Donna S Parker 
34996 S 502 RD 
PARK HILL, OK 74451 
 
Doris Mares 
14943 SE 15TH ST 
CHOCTAW, OK 73020-7007 
 
Dorothy Gene Lamb 
Address unknown 
 
 
Dustin McDaniel  
Office of the Attorney General (Little Rock) 
323 Center St 
Ste 200 
Little Rock, AR 72201-2610 
 
Eugene Dill 
Address unknown 
 
 
G Craig Heffington 
20144 W SIXSHOOTER RD 
COOKSON, OK 74427 
 
George R Stubblefield 
HC-66, BOX 19-12 
PROCTOR, OK 74457 
 
Gordon W. Clinton 
23605 S GOODNIGHT LN 
WELLING, OK 74471 
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James Lamb 
Address unknown 
 
 
James C Geiger 
address unknown 
 
 
Jerry M Maddux  
Selby Connor Maddux Janer 
P O BOX Z 
BARTLESVILLE, OK 74005-5025 
 
Jim Bagby 
RR 2, Box 1711 
Westville, OK 74965 
 
Jonathan D Orent  
Motley Rice LLC (Providence) 
321 S MAIN ST 
PROVIDENCE, RI 02940 
 
Justin Allen  
Office of the Attorney General (Little Rock) 
323 Center St 
Ste 200 
Little Rock, AR 72201-2610 
 
Marjorie Garman 
19031 US HWY 412 
COLCORD, OK 74338-3861 
 
Randall E Kahnke  
Faegre & Benson (Minneapolis) 
90 S 7TH ST STE 2200 
MINNEAPOLIS, MN 55402-3901 
 
Richard E Parker 
34996 S 502 RD 
PARK HILL, OK 74451 
 
Robin L. Wofford 
Rt 2, Box 370 
Watts, OK 74964 
 
Steven B Randall 
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58185 COUNTY RD 658 
KANSAS, OK 74347 
 
Susann Clinton 
23605 S GOODNIGHT LN 
WELLING, OK 74471 
 
Thomas C Green  
Sidley Austin Brown & Wood LLP 
1501 K ST NW 
WASHINGTON, DC 20005 
 
Timothy T Jones  
Tyson Foods Inc 
2210 W Oaklawn Dr 
Springdale, AR 72762-6999 
 
Victor E Schwartz  
Shook Hardy & Bacon LLP (Washington DC) 
600 14TH ST NW STE 800 
WASHINGTON, DC 20005-2004 
 
William House 
P O BOX 1097 
STILWELL, OK 74960 

       
 
 
 
 
     /s Gregory A. Mueggenborg________________ 
     Gregory A. Mueggenborg 
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